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¢ When youbuy stockin a
company, you're one of the

.. the management has

towork its way in with you.9

owners .

a vice-president as well as a director.
But the relationship goes much deeper
than that. According to Kanji Ishizumi, an
M&A lawyer and spokesman for Pickens,
Toyota effectively controls the pri

issue. The two houses of the US Congress
are due to consider a resolution calling on
Koito to accept Pickens’ request for board
membership. Even if Pickens manages to
join the board, his victory could prove hol-
low, because Toyota can always switch its
orders to rival headlamp makers, which are
just as much under the thumb of the car
manufacturers. In Jaj “big_companies

abuse their power,” Ishizurmu maintains.
And if nothing happens, Koito faces de-
listing because the top seven sharehold-
ers coritrol 88% of the company’s shares.

The experience of Pickehs
illustrates the fact that share-
holders other than the big,

T. Boone Pickens

stable ones have no influence
in Japan. Hardly surprising

all of them were handed over to a liquida-
tion commission which sold them off
cheaply to the public. An Anti-Monopoly
Law was introduced to curb the power of
big business, but this was progressively
watered down. When the Tokyo stock-

_market reopened in 1949, individual invest-

ors held 69% of all issued shares. Since
then, the industrial groupings have re-
emerged by steadily buying back shares
owned by individuals, to the point where
Japanese companies now own 75% of
themselves.

The keiretsu (which literally means “a
group amanged in order”) are different
from the pre-1945 zaibatsu in that there is no
holding company at their head. This has
been replaced by interlocking sharehold-
ings, which is probably a much stronger
way of linking companies together because
it is so flexible.

The four successors of the old zaibaisu
(Mitsubishi, Mitsui, Sumitomo and Fuyo)
and the two more recent bank-centred
groups (Sanwa and Dai-Ichi Kangyo) now

own 24% of all Japanese
% shares outstanding, ac-

cording to Toyo Keizai. To
this number should be
added about 30 large

Keiretsu which have grown

up since the war.

They have prospered
by being a lot less exclusive
than the zabatsu. A Mi-
tsubishi group company
will buy from a Sumitomo
firm and borrow from Dai-
Ichi Kangyo Bank, But
when the integrity of the
group is threatened, as in
Tokyu's case, affiliates are

nm,n SEATLOBIE FHh D& Jﬂﬂ that a Texan oilman finds this expected to rally round to
2 AER m N m. W W BETSES ﬁ L 3 difficult to swallow. After Koito's annual - protect the centre. It is probably too much
M h¥ %m m Eak~5S X8 .ﬂ Iy N W . meeting, Pickens said: “When you buy a  to expect a second MacAxrthur to succeed
0 __u\d 13> m ..w m W u_w_ M M, m m. .»v W M m < W W % W =} ickens has been hying to exert stock in a company, you're one of the own-  where the first failed. But corporate Japan
AR B .&HN. ExEoh ., T%g % ‘s hEELBH m some BE.BH over Koito's man- ers. You don't have to work your way in  may be starting to nmmrmm that it vum as
Nt..ﬂ ,W I \Tn% i ..w..\wn 57 W W W A_‘ m.n g w am r¥ H afERALL agement since he bought 20% of ~ with the management; the management much to lose as to gain by sticking so
- AN W 1! 2] 2% H .H_u_ W Mu .m 2 m % the company last April. This has to workits way in with you. Yourethe  closely together.

mw. Wm M _”. £ W n m = W “ W m m m L M Bmme ﬁﬂ.rﬁm largest M%B—MQM_.. a owner, n—m%_‘m:wsmr mamﬁv_*_mm.z Mym Shuwa's b ._Hn.—._m" small band of novaﬂMmM,wmwNmm
3 R < z position_he has since strengthened by in-  experience wil e retailers has shown, brokers in Japan seems convin at 1t

I &g \ms T W K2 ing his o ; : . .
2y lAE AR BEBL S HEH m 3 creasing his stake to 25-26% at a total cost  foreigners are not the only ones who are  will become easier for foreign firms to
ERCD °F “maR m TEHE. DT ° A M of about ¥170 billion. Pickens asked for shut out. buy Japanese ones. Rules can be circum-
Cl2n3 THELZOLA LzasM .w. N4 directorships for himself and three others. This often ruthlessly hierarchical busi- <mw.mmw high asset prices overcorme to a
It was rejected at the annual general meet- ness relationship has helped Japan to point where the Japanese M&A market will
L38® TE 2% Bho SEE ing in June 1989. He asked the court to achieve its present economic power. By ig-  resemble the European one, if not that of

#OE A—m m ¥8& 5% W BE6EFODIC D force Koito to disclose more finandal infor- noring shareholders, managers have been  the US.

3 .m T rw N n m M W (3 % m STIKLR<LT ‘mation, but this was turned down. Andin  able to concentrate on long-term returns. There is another alternative. The rest
WEESHE-E M * _m* 50 W m & W m M W November, Koito's board rejected arequest  The interests of employees, suppliers, cus-  of the world may become a bit more
W m .\m.. M ty M. 7] % DTl ®IC M £ M. to raise its interim dividend from ¥4 to ¥7.  tomers and creditors are paramount. They like Japan. Recof's Yoshida _believes
CRESLS M o W H W W M & W 2 W‘ 2 M g In the latest twist, Pickens is threatening  almost always comprise the stable share- that domestic Japanese grouping wilt
LT x w PETEVEL °UT ﬁ B Pt court action if Koito does not show him the ~ holders. The question is whether the not necessarily be weakened by take-
H M W g% 7 m 22 M BaF el bnm BT books. o keiretsu system can survive the competitive overs and mergers. Instead, they will
TREAB AN m z 7 H 5 mm. 3 ﬁ.m g M The reason for his failure is that the sec-  pressures at home and its growing un- be replaced by international keiretsu in
AARYRUZTTEE T <52&3C ° ond-largest m—_mamroﬁm—.. is .H.O%omP 2?9 popularity abroad. which companies from &mﬁﬁa countries
M. W L W, % m M. M N.m w m W \a W_n 3 5 W holds 19% of the equity and is Koito's The system has proved itself extraordi- team up to beat the competition. .H—.wmm
< - CESEN CE Con car 2 2 largest customer. With five other stable narily resilient. After all, when Gen. Dou- warriors will ask whether this is the

shareholders, Toyota controls 63% of the
company, It has supplied Koito's president,

44

glas MacArthur dissolved 10 zaibirtsu and
83 holding companies in 1945, the shares in

FAR EASTERN ECONOMIC REVIEW

next stage in Japan's plan to conquer the
world. ]
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Pickens Resorts to the Japanese Courts
In Bid to Win Seats on Koito’s Board

By MARcCUs W. BRAUCHLI |
And MASAYOSHI KANABAYASHI

’I‘OKYO—-Hoping to break a long stale-
mate in his landmark battle for pnmmpu-
tion in the m of a
company, T. Boone Pickens Jr. has re-
sorted to an American tactic: & lawsuit.

In a society that traditionally isn't very
litigious, the U.S. investor's strategy will
attract plenty of attention here, But law-
yers and financial analysts don't expect it
to advance Mr, Pickens's efforts to gain

largest single inveator in Koito when he
amassed a 26% shareholding in the Tokyo-
based automotive-parts maker. The sec-
ond-largest shareholder is Toyota Motor
Corp., Koito's largest customer, which has
a19% holding.

Mr, Pickens bought most of the shares
last March from a stock speculator, Kitaro
‘Watanabe, and owns them through Boone
Co., a Dallas-based investment bank. Mr.
Pickens hasn't disclosed the price at which
he bought the shares, nor has he revealed
how he financed the acquisition. Those
nmbxgdous circumstances have stirved

lation in the stock market

seats on the board of Koito M: uring
Co

In the lawsuit filed in Tokyo District
Court, Mr. Pickens demanded the right to
revxew corporate accounts and certain
at Koito—includi
the company’s relationship with financial
advisers hired to fight his approaches. Mr.
Pickens isn't seeking any monatary dam-
ages, although his lawyers hinted that they
might later seek compensation for any fi-
nancial underpayments to shareholders.
Among those named was Nomura Wasser-
stein Perella Co., which is a joint venture
of Nomura Securities Co. and Wi

arT

here that he is trying to force Toyota or
other Koito allies to buy him out at a
profit, a practice known as “greenmail.”
His last major effort to win representation
on Koito’s board came at its annual share.

“holders’ meeting in early July, when his

request for seats was voted down.

Litmus Test

While his lawsuit doesn’t mark the first
time an investor has resorted to the courts
to gain seats on the board of a Japanese
company, lawyers said Koito may be the
biggest pany ever targeted. The case

Perella & Co., and the Blackstone Group.
Mr. Pickens's suit is predicated mmnly

also has implications for relations between
the US. und Japan: Mr. Pickens's fight is

on a section of the J.

code that permits holders of more than
10% of a company's stock to review its
books. Last year, Mr. Pickens became the

idered by many in Washington to be 2
litmus Lest of the freedom of Americans to
invest in Japan at a time when many Japa-
nese companies are buying yp companies

and property in the U.S.

His lawyers steered away from such
rationales, though. “We think this case is
unprecedented if for no other reason than
that a shareholder with 26% of & comEmy
js denjed access to its accounts,” sai H
Ishizumi, a lawyer for Mr. ens. He is
one of 17 Japanese lawyers retain by the
Texas oilman; nearly every lawyer promi-

's nascent holder-rights
movement is involved. -

‘Mr. Ishizumi said he believes the law-
suit will show that Koito has been m g
sales to Toyota at deep discounts. “The
chance of success {in the lawsuit) is about
“100%,” he said

Kotto didn't deny that the lawsuit might
prove effective. But the company protested
in a statement that Mr. Pickens wasn't
sufﬁciently specific in his requests to re-
view corporate documents and didn’t allow
the company adequate time to prepare for
his review.

Clo-ely Waiched Case

“Qur basic stance is to comply with a
shareholder’s request for perusal . .. as
long as it is within the limit perm:tr.ed
legally,” Koito said. The company added
that it is considering its response.

In a statement, however, Boone Co.'s
lawyers said they have repeatedly sought
information without succesa, “It is not too
much to say Koito's behavior has shown
only its unfaithfulness.”

A spokesman for Toyota refused to
comment on the lawsuit, saying it is a
matter between Koito and Mr. Pickens.

When the case comes to court in a
month or so, lawyers at other companies in
Japan will be watching closely, Corporate

Japan is ly averse to discl fi-
nancial accounts to outsiders, and a favor.
able ruling could spur stock speculators to
buy shareholdings in companies in hopes of
mak.ing similar demands as a greenmail
tactic.

Nonetheless, a victory by Mr. Pickens
wouldn’t put him any closer to seats on
Koito's board and may strengthen the re-
solve of the company’s directors—many of
whom come from Toyota—to keep out the
unwanted investor. Toyota and other
friendly companies have 60% of Koito's
stock and could block Mr. Pickens’s ad-
vances.

“The fact is, corporations are the big-
gest shareholders in Japan, and their rights
may come before individuals sometimes,”
said Lawrence S. Prager, chief analyst and
strategist at Nikko Securities Co.

Toyota Agrees to Export
Station Wagons to Hungary

TOKYO—Toyota Motor Corp. agreed
to export 2,550 Hi-Ace model station wag-
ons to Hungary over the next decade.

‘The vehicles will be purchased by Tech-
noimpex Tiading Co. Ltd,, a state-owned
Hungarian company, a Toyota official said.
Toyota will ship the vehicles over ten
years, beginning with 1,300 units between
1990 and 1994, It will export 200 to 300
units annually over the remaining six
years, the official said.

Toyota didn't divulge the price of
transaction.

Japan’s exports of vehicles to Hu..
including trucks and buses, totaled’
units in the first 11 montbs of 1989.

duy sog
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time, we achieved phenomenal suc-
cess, and it wasn’t Juck. . .. It was
hard work and good marketing. But
also decisions such as the licensing
program, and the decision to go with
closed architecture [the lock-out
chip], which was a conscious deci-
sion made to help ensure that we had
- - . a quality standard for the soft-
ware. And it worked. . .. And the
best way to make it not work is to let
everybody in the world make games
for this system. . .. [{The industry]
tried that once . .. and the whole
thing collapsed. The proof of the pud-
ding is in what happened to Atari.,”
Not surprisingly, this rather pater-

odds stacked against us. And all of a
sudden, in a very short period of

nalistic attitude does not sit well with
competitors. “Who gave [Nintendo]
the power to decide what software
the American public can buy?” asked
Atari Games general counsél Wood in
a December 1989 article in The New
York Tines.

REVENGE OF NINTENDO
Atari Games’s suit and its decision to
produce and sell unlicensed games
caught Nintendo by complete sur-
prise, says Lincoln, Since then, how-
ever, Alari Games has stumbled
badly, hobbled by its own conduct
and Nintendo's fierce counterattack.
Mudge Rose’s Kirby, along with locai
counsel William Trautman of San
Franciscos  374-tawyer Brobeck,

charge for Nintendo.

Atari Games’s decision 1o enter a
licensing agreement while scheming
to crack Nintendo's security system
has provided Nintendo with endless
fodder for counterclaims. Atari
Games now faces allegations of
trademark _violation, patent and
copyright infringement, breach of
contract, unfair competition, and—
of course—RICO violations.

Wood says Atari Games denies the
allegations, and despite what might
appear to have been nefarious con-
duct by Atari Games, its decision to
reverse engineer Nintendo's lock-out
system may have been perfectly le-
gal. “The case law, especially the re-

Phleger & Harrison, is leading the

cent case law, suggesls th;
an infringement by itself,
ela Samuelson, an inlelleg,
erty professor at the Uni
Pittsburgh School of L.
Games also claims that
patent is not valid, ang|
method of circumventing
out system does nol infrin
case.

Still, Nintea
make a complex
cated. Under Sa |
district judge Fern Smith
scheduling order, a trial wo,
until the spring of 1991

Nintendo is working thaf
ils advantage in the ma
Christmas shoppers were

ELORG, a

ostvideo wu,_snm are so. p

that " only -'10-year-olds: can
nnu:n: is Tetris, a game.that.is’ at
tracting adults in droves >

v, Tetris is a kind of

clectronic Rubik’s Cube, invol ng
ocks of different shapes falting
from the top of the video screen to-
ward the boltom. The player's job is
lo steer these blocks as they fall and
fit them together to form even lines.
The pame is *so simple,” jokes Henk
Rogers, founder and director of Bui-.
let-Proof Software, Inc., “that any-

1 Dutch-born gradu-
yvesart High School in
New York and the University of Ha-
v He has spent much of his life in
, lives “in Yokohama, and,
through the Redmond, Washington~
based office of Bullet-Proof. Soft- -
ware, develops and acquires rights to
video ganies. The rights to a given -
co game, Rogers explains, -are .
usually divided and sold fora particu-»
rkind of game hardware, Hardwar
clude coin-operated mac| ines, per-
sonal computers, home. video: sys
tems, and the increasingly, popular
nd-held game players—equivalen
ze 1o a Wal i

really do well at them. An eX-./ .

y | terestedin, - ¥

a f s
oviet:foreign irade agency, Rogers
ntroduced self -as the owner of

the{Japanese home:video rights to.
etris and explained what he.was in-

The Soviets were shocked, Rogers
says they told him they had never
C d home video rights to anyone.

I could be
so dastardly [as] to come into their
midst after pirating their softwa

Although Rogers was uncertain
about the Soviets' claims, he says
hey eventually provided documen-

oo FROM
RUSST
- /d.

. ;E=‘ne_=. Five months |

€ oru Arakawa and scnior
vice-president Howard Lincoln and
told them wha

arch Lincoln hired John Huhs,
a Soviet law specialist at New York's
387-tawyer LeBocuf, Lamb, Leiby &
McRae. Huhs was alread

spected docu-
the Soviets had .

of the aisles when letiers fr
Rose’s Kirby started Jand
tailers’ desks in January I
ing them of Nintendo'
against Atari Games,

Charles Lazarus, chairman
of New Jersey-bascd ‘Toys|
Inc., on January 24, Kirb,
i “If your company
products which infringe N
patent or ather intellectuall
rights, Nintendoi

one.
Michae

Games cartridges an
sc delivery of all ou

do planned 10" acquire.- Then

ncoln and Arakawa flew to:Mos-
cow to sign the agreement. Although
coln won't be specific, he says
agreed to pay the Soviets a

gure advance and a per-unit roy-

E&,\ 3
ithin a week of the Moscow trip,
says Lincoln, Nintendo

€ of the game.
“That stopped them

Smith_granted N

Kel a game may also be limited to
particular part of the world:

In October 1988 Rogers -bough
from Atari Games the right {0 seli the

intendo home video version of Te:

he pe

unit royalty was probably the highes
that had ever been paid for. a'game.!
Atari Games bought. rights to. Tetris
from the Britis! i

In February: 1989. Roge
to go directly o the S

about . purchasjng!
rights 1o Zetr

orders,

That stil) wasn't good ¢
Kirby. whose same-di
s aid,

y ten retail chaing
r correspondence, Ki
sent Atari Gam
back to court for reli

tou in_the marketol

Jjudgment on its claim to home video
rights to Jetris. All Andromeda Soft-
-ware had bought from ELORG, ac-
< cording to Judge Smith, were the per-
sonal computer rights to the game.
Mirrorsoft, and then Atari Games,
“had paid for something that the seller
didn’t own. Dennis Wood, Atari Ga-
mes's general counsel, notes that his
‘company is appealing Judge Smith’s
decision. He accuses the Soviets of
: double” dealing—-selling the same
ghts to ¢ndo as it sold to An-
dromed. ) ’ :
»-” For Nintendo Tetris has been a gold
mine. Lincoln says it was the num-
ber-one-selling video game at Toys
R- Us from December through
Febroary. And the company is proud
enough of its victory to have named a

d Bradlees] have alread;
duced to breach their co
buy Atari cartridges. A
tomer, Target Slores,

threatened and teeters on i

n.

Judge Smith did enjoin
on March 19, 1989, from su
crs while its dispule v
Games is pending. Th:
encugh to stop
ship. Chu’s Feb

ay neve

So it will come 1o pass
less of the ouicome in U

ference room after the game. [~

mm ._.Zm>7:u.=_ﬂ>2—.>$~<mx
APRIL 1990

Nintendo will have won th

!
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Finally, Blommer related, the proposed legislation also
would require registration of attorneys representing foreign
nationals in federal district courts, the U.S. International
Trade Commission, the U.S. Court of International Trade,
and the U.S, Court of Appeals for the Federal Circuit. “We
fail to see why the disclosure requirements should reach
inter partes proceedings such as these.”

The Blommer letter said that the AIPLA has “no quarre!”
with the general intent of the legislation but urges the

Oshima said Toyota is conducting studies to select other
models that would be suitable for sale in Japan.

The two car companies already operate a joint car manu-
facturing venture in Fremont, Calif. If the plan goes
through, Toyota would be the third Japanese automaker to
sell US. cars in Japan. Mazda Motor Corp. is selling Ford
Motor Co. vehicles in Japan and Honda has decided to
market cars made by Chrysler.

Oshima said it has yet to be seen whether GM will try to

19904 (E2H:) 482583 (kE8)

Senate to recognize that the practice of patent, trademark, strengthen its relationship with Toyota under the leadership EE KRB y o o v
and copyright law is particularly international in nature. “S of its new chairman, Robert Stempel, after GM Chairman 2.7 pa- | etz g2 ®
176 was clearly not intended to have a serious negative Robert Smith resigns from his post at the end of July. grEHE - BEET L0518 ] il
impact on intellectual preperty lawyers or on the system of Oshima attended negotiations between Japanese and U.S. B W wm > B 2Z 3 X w Z B W &
laws which we practice.” automobile and auto parts industries in Las Vegas April 5-6. HEmLe m EF® EngZ
As a result of the talks, Toyota will study possible purchases T mn“ D 5 By iZ s = N m T E O W .
Further Study Anticipated of 43 items and exchange information with U.S. suppliers on 2D % sk = w..m ©CE2 W = Wm .
In an interview with BNA, Blommer called S 176 a “meat 40 others, he added. L R e % HEEREseTel
axe” approach to the problem of foreign infivence-peddling. O H & E 'S ST YRR ER
“T am pretty optimistic that we can settle this,” Blommer Japan = m alkE BEaRY BT g
said, noting that his group has been in touch with Heinz on Nt DU T PO - A m %
the subject since last year. PICKENS CALLS ON FAIR TRADE COMMISSION NaTI=E s 22l 553 23
Jan Jancin, legislative consultant to the American Bar TO INVESTIGATE AUTOMAKERS AND SUPPLIERS e =z wmtsr D W a0 @F @ O AT Wm .
Association, told BNA that the implications of S 176 for the ) . HosimE rd il me B R
intellectual property bar came to his attention at a recent TOKYO—(By a BNA Special Correspondent)—U.S. take- ERERERIN 2aA 8 ZE® 581} B
meeting in Washington of the ABA’s Section on Patent, over specialist T. Boone Pickens, through his investment Ry D 7t g8@B L5 F
Trademark, and Copyright Law. Neither the ABA nor its company, April 10 called on Japan's Fair Trade Commission &l&|HI=[B - :
PTC section has taken a position on the legislation, Jancin to investigate possible violations of the Anti-Monopoly Law ®|T|E i —
said, but he is “studying the matter.” Jancin acknowledged by. Japanese automakers and parts suppliers, the first such - Lt oo
that the proposed legislation could “if real, have a heek of a demand targeting the nation’s auto industry. ; ﬂ — &/ s w— =] 9
big consequence” on private lawyers and government insti- Commission official Yoshiro Sekine said the Fair Trade 0 1 g . m-_ f L
tutions like the PTO. However, he declined to speculate on ocm,aﬁmﬂ.. wzm unW% wosm aun:..nmswﬂﬁw owrm..,m. SW_. ] . o EoEo® m m._.ﬁ o
the bill's effects without further investigation. - actions. ne, in his request Lo the ¢ » claime _ 3 :
The Senate Foreign Relations Committee took up S 176 at that Japan’s 11 automakers put unfair pressure on paris *mSA o1y ) " B M 5 M BeGZa ' cﬁ i
a Mareh 27 hearing but no witnesses testified directly on the ~ Suppliers to Tower the prices of their products and that - Ko W 2 W 2 =HHE
repeal of the lawyers’ exemption. Blommer said that an- automakers® close relations with parts makers limit free ., B B szfgs. Z
other hearing is scheduled for the first week in May, but he competition among parts suppliers and hinder entry by 18 E Wﬂ e WW% e
does not know whether the AIPLA iill present Ecaoi at  outside companies, especially foreign makers, into the Japa- L Mﬂ EREBEZN 2
that hearing. nese market. * ﬁ. I MWH w2l
ersthat the U.S, Federal Trade Commmission’ already __mm B W % W & a7 w = m = Mv -
Japan -hegun a_probe into business groupings in Japan’s auto WTERELOEE A . B HAasssL
Snduien . onton 1 1 RIS TTENEA L e
TOYOTA SAID TO BE CONSIDERING IMPORTING Pickens has been seeking greater participation in the | BYREES I ROT \ SUdgRas kB L
AUTOS MANUFACTURED BY GENERAL MOTORS CORP. management of Koito Manufacturing Co., a Japanese auto srdaa m talEe w , m o3 FAEY=s =&
parts maker, after becoming its largest single shareholder SR m [oF = M S ° H i b W b m mlm m & %
TOKYO—(By a BNA Special Correspondent)—Toyota Mo- in March 1989. Keito’s second-largest shareholder is Toyota W Wﬁ e ﬂ ey M B m S m ﬁ % 3 M Z
tor Corp., Japan’s largest automaker, said April 11 the Motor Corp., Koito’s largest customer. Pickens’ purchase of v ® W N W m 3 m ] W W O D 8 il & Wm m i & W
company may import and sell cars made by General Motors the Koito shares has stirred speculation that he is trying to W W Mu. M ERBIEFOBE X B - ﬁ & C B T X
Corp. force the company tc buy them back at a profit, a praciice CEEKARKOBIRRIZY % ] &P el R & T
Tsutomu Oshima, vice chairman of the Nagoya:based known as greenmail. Pickens has denied the greenmail e R - RN DR TR CHWASNE
company, told reporters that the company thinks GM's accusation, Mm Bo#goe "gLlilE = 2L % SR2REYE
Jatest passenger model due to start production this fall, the On April 9, Toyota Motor Corp. President Shoichiro m &R EL L ,% M D =i md GgovELBRASEEDD
Saturn, may sell well in Japan and is studying the feasibility Toyoda told Japan’s trade minister, Kabun Muto, that auto SRR BT IR _ o R AEEE S
of _Bvo..c:m the car. makers were worried the United States may name the auto TeorEESR o 12 ; PASY R -% TN o
Oshima said Toyota’s import promotion program, which parts industry as a target under the “Super 301" provision of RSN PR DL e MM BT eR R ]
centers on auto parts, is too limited to affect real improve- U.S. trade law. The Toyota v:wmana. m&a he me—_m_: govern- T w % m %= M T A Yoe e W % ﬂ m = VN
ments in import expansion. He said the company is oo_._uam.. ____ment aid to prevent auta ortire 2 SHHgEg 207 CEAEYLQE LT
; . R s Smw y S. “Big target list, to be released m:-,mo:nombva— % PEUOETHOE v ~ S5 B #«W\w
Three” automakers, but that it has not yet been mmna& . .
whether these cars will be marketed by Toyota or its . - )MmWWMNW%MWHNWW&%%WWWE%%W@
autherized dealers. The company is concerned about forcing Soviet Union Ex2ep m * 28 Ei R ThaEs % 25 w 2 WS_ % 28
its existing dealers to sell the CM cars, and therefore anew  DRAFT PATENT PROTECTION LEGISLATION WOULD BRisa0B2EE 20 P29BGLBLRRER
being aoasaw& p especially > SET UP SYSTEM MODELED ON WESTERN STANDARDS <xT2S200LBR2ET 2RL %m x L BE<E LB
As part of Toyota’s corporate strategy developed last fall MOSCOW—(By a BNA Special Correspondent)—Soviet = mw i) m_n m_w.m % W = w.mm Wm wm._: m_.. . Mm m mim W m ® L w_m W \,h me &
to help reduce Japan’s trade imbalance with the United authorities have dropped a year-old plan to establish a 29 m g & sy WM 23 A e
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90% Of Compan

Poily fomuss nu%\\‘q

Stockholders Meetings

About 90 percent of compa-
nies settling their accounts in
March held their annual
stockholders meetings Thurs-
day in an attempt to. deter
paid troublemakers and to
avoid conflicting with the Im-
perial wedding, according to
National Police Agency fig-
ures. .

A total of 1,682 companies,
with almost half in Tokyo,
held meetings, the agency
said. Last year's peak was
June 29 with 1,503 compa-
nies.

NPA officials said that
many firms picked Thursday
because they wanted to avoid
Friday, the wedding date for
Prince Aya and Kiko
Kawashima. .

The police also said that
many companies wanted to
deter efforts by sokaiya,
stockholders who extort mon-
ey from firms by threatening
to cause trouble at share
holder meetings, by picking a
day when many others are
holding their meetings.

The NPA lists 1,307 per-
sons as known sokaiya as of
December last year. In addi-
tion, 123 suspected gangsters
act’ as sokaiya.

About 6,000 police officers
were dispatched to stock-
holders meetings at the re-

quest of 1,544 companies

fearing trouble from sokaiya.

In Tokyo, the Metropolitan
Police Department mobilized
about 2,700 officers in re-
sponse to requests from
about 700 companies, includ-

- ing Nippon Telegraph and
Telephone Corp. and the To-

kyo Electric Power Co. A to-
tal of 783 Tokyo companies
held meetings on Thursday.

One meeting that has
gained worldwide attention is -

that of Koito Manufacturing
Co., where U.S. oilman T.
Boone Pickens is a major
stockholder but has been con-
tinually denied seats on the
company’s board of directors.

Pickens and other Ameri-
can shareholders attended
the stockholders meeting of
the auto parts maker at a
hotel in Tokyo. Thursday
morning, but left three hours

later in protest against Koi-
to’s tactics to ignore any
questions from them.

Before he left, the Texas
oilman demanded four seats
on Koito’s 20-member board
of directors. Pickens and 52
other Americans own 26 per-
cent of the total shares in
Koito,

AP reported that Koito
said it has overwhelming sup-
port from its other stock-
holders to reject Pickens’ de-
mand for a say in running the
company.

According to the MPD, 883
firms in Tokyo have held or
will hold stockholders meet-
ings this month. Nearly 90
percent of them held meet-
ings on Thursday. (Photo on
Pg) .
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ALL THE NEWS WITHOUT FEAR

Second U.S. offensive due

Firsi of oo parts. The second part wil sppens on bhis
Page lomarow. .

By KANI ISHIZUML-

Japan made a monetary contribution
of $13 billion in the Perslan Gulf War yet
anti-Japan sentiment in the United

_ States has'escalated rather than abated.
American ¢ilizens” reactions toward a
Japan Lhat could only write a check have
appcared in various forms.

In Lhe U.S. Congress,
more than 30 bills have
been proposed demanding
an open Japanese market
and restricting: Japanese

ies in the|

eign lobbying activi-
ties* has been presented i
that is targeted at automobiles, con-
struction, the financia) area and Japa-
nese busi: ¢ i
annually spend $400 million on fobbying
in the U.S.)) .

The call for tougher action against Ja-
pan is mounting as business slows down
in the U.S,, where a presidential clection
is scheduled for next year,

Yarious problems have been discussed
at Japan-.S. summit meetings and are
being taken vp in governmental bilaterat
negetlations. These issucs Include quan-
titative restriction of Japanese sutomo-
bile exports to the U.S., Lhe excess flaw
of components from Japan, opening the
markel to rice, the

government to buy Amevican comput-
ers. So Is it urging Japan to buy paper

were necossary for this purpose,
Japan decided ' to amend its

products. In short, its concern
virtually ali Japanese industries. All
these Individual problems are diificult
and defy quick settlement,

What then is the true alm of the U.5.7
It is to change Japan's economic slruc-
ture and corporate system and practie-
es, In olher words, to surgically remove,
as it were, whal the US. sees as the un-
Iair aspects of capitalism in Japan.

The U.S. holds a card — the Anli-

* monopoly Law — in its offensive against

Japan. It is trying to surgically change
the Japanese econtmy in a double-sided
operation.

For example, Ninlendo’s American
subsidiary was investigated in early
April by the Federal Trade Commission
for allegedly obstrucilng reduced-price
sales of the company’s personal comput-
ers by retail stores. Ninlendo agreed lo
pay about ¥4 billion in an amicable sel-
licment.,

The U.S, antitrust suthoritles are be-
coming guite active, and Japancse firms
are, ready or not, coming under (heir
scruliny. At the root of this is the Ameri-
can sense of "justice.” They will not tol.
erate unfair dealings.

- Al the Japan-U.S. Structural Impedi-

ments Initiative talks held from Seplem-
ber 1989 until last June, the Japanese
government made commitments In six

U.S, share of the Japanese semiconduc-

. tor market and greater access for Amer-
ican firms to public construction pro-
Jjects in Japan,

ing and patterns,

land policy, the distribution system, ex-

c.w. saidthat an m-s_u:zn_:n:p inand the

The U.S. is also pressing the

o

-J

007
1/ ]

ing of Japan's y Law

Ll

77

Anti poly Law lo parry the U.S.
charge that it was nol enforcing the law
properly. In fact, the tighte
nal penaltics was put off to
future and the level of the Ly Im-
poscd was held down to 6 pereent of sales
and not increased to, 10 perceal as Lhe
U.S. had demanded.

As lo the U.S. charge thal keiretsit re-
lationships were at the rool of Uie exclu-
sionary character of Lhe Japanese mar-
ket, the Fair Trade Commis:

Chairman Goishi Hiraiwa promplly ex-
pressed opposilion on the frotmds that

h Iding is basic lo cory man..
agement and new restrictions should not
be introduced hastily. .

Japan's tighlening of ils A poly
Law is merely nominal and has no sub-
stance, 1do not think that the Fair Trade
Commission will aclually ssuc an order
“_u disposc of shares when theress a viola-

on.

‘The U.S. Is quite aware of what re-
sponse Japan would make. 11 knows that
even if il demanded a tightening of the
Antimonopaly Law, Japan would merely
temparlze by revising the law and do -
tle to practically implement it. Rather
the U.S. could find It more convenient in
some ways thal Japan docs not strictly
apply its Antimonopoly Law.

¥hy? Decause Lhe U.S. then will have
a good excuse to mount a second offen-
sive wave il unfair conduct by Japancse
firms is scen to proliferate and no proper
action is taken lo stop it. The US. is
sleadily preparing its second-wave of- |
fensive, which Is the 'ext
application’” of its own Antilrust Act.

‘This law is incomparably stricler than
{hc Japancse one. Both corporations and
corporate officers ean be fined. And if
{hey lose in the courts, they can be asked
{e pay iriple damages. Under extraterri.
torial application, the U.S. will vigorous.
ly apply lhe provisions of the Anlitrust
Act, In what situations will th ?

Take the tase of Koito Manufacluring
Co., a componenls maker under the wing

prices of Koilo's products are

by Toyola and aulomobiles u:

n:E:nE are exporied to Lhe U.S. mar-

cl. American auto parts manufaclurers

wilt be affected, and the U.S, Antitrest

Act would be applied if it is ruled that
.

J L _Japanese
firms agreeing on the grices of their
der dan-

such as builders agrecing who among
them will bid in a pul
project and at what price). The law may
also apply to corporate lakcovers a:
Jjoint ventu :
*Exlraterritorial a
to Japan ilsell virtual
the U.S. Antilrust Act. The areas (|
U.S. particularly has in mind are con-
struction, automobiles and computers.
Kanfl ishirund Is an aliormey who has served in the
Meristy of Inferrationa Trede and lavestment and 15 A
m of

monthly magarioe Gendal,

mge yesteroay. X

y KANJI ISHIZUMI .

Another decisive difference between
apan and the United States regarding
ntitrust legislation has been brought in-
b sharp relief. The execution of law is
onducted not only by state agencies;
onsumers in general also have arole. In
he U.S., consumers can take legal ae-
on to demand damages if they believe
hey have suffered a loss as a result of
jorporate violation of the Antitrust Act.

hinimum delay.

The battle between the two countries
fver Japan’s Antimonopoly Law is likely
I intensify in the days ahead. The Japa-
hese business community, relieved at
fecing the law emasculated, may not be

em out of the blue. . .

During his visit to Tokyo im early
@pril, U.S. Secretary of Commerce Rob-
[frt Mosbacher pressed Foreign Minister
faro Nakayama for both the revision of
e Antimonopoly Law and correction of
e keiretsu affiliated-firms issue. These

re the very questions on which the U.S.

@ct’s look at some practical examples.
The U.S. governmient sees the keiretsu
galcs relationship in the automobile in-
Justry as a major obstacle to selling
gmerican auto parts in.the Japanese
arket. In other words, the system
king.aermeicer;pa producer and
Jealer is seen as an obstacle to the entry
gf foreign parts manufacturers. The U.S.
[government points out that American
(parts comprise only 1 percent of Japan’s
14 trillion auto parts market.
amww another example. I am the repre-
ntative of T. Boone Pickens, the larg-
“ t w:mnm—_oaom in Koito Manufacturing
_ 0. As such, Pickens demanded that he
n.m:.os@n to send a director to sit on
oito’s board but was refused. The rea-
jon is nsm.xmw..mnmc affiliation system.
! >_.uu_.ax_:._m8_< 70 percent of the
_;E.ﬁ..,m of Japanese listed companies are
ﬂ ﬂovy.:na by related eompanies as sta-
A .o shareholders. Therefore Pickens,
ho holds 26 percent of Koito's shares,

§apan should adopt this system with |

o bappy when'a big new burden falls on’

about to launch its next offensive..

e 1) d L a d
-and industrial cligues) keiretsu affilia-
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. cannot so easily exercise his rights as a

major shareholder.
1f he wishes to de so, he must possess

" 51 percent of the shares. But this is diffi-

cult to realize, because 70 percent of the
shares are held by stable shareholders
and only about 30 percent are available
on the market. This makes it actually
impossible to acquire a 51 percent share.

In effect, Japanese cimpanies cannot be
.purchased by foreign firms or even by
other Japanese companies. - L

This cross-holding of shares consti-

h batsr

tions as well as such relationships as

those between Toyota and Koito and Nis- -

san and Ichiko.
There is a firm belief in the U.S. that
enterprises exist to contribute to the hap-

- piness of the individual. But corporate
well-being comes first- in Japan’s eco-

nomic and political system.

In the course of the Japan-U.S. Struc-
tural Impediments Initiative negotia-
tions, the U.S. said that in the event a
shareholder holds 25 percent of a compa-
ny's shares that shareholder should be
allowed to send a director to the board in
the ratio of 1-to-4 persons. The US. is
pressing Japan for restoration of the
shareholder’s democratic rights. This is

- vestment ip

ime for trade reforms

Second of two _emaw. The first pan appeared on this

% « X /.//

the fundamental idea behind the curren
U.S. oifensive against Japan. B
As the U.S. makes one move after an

other, the Japanese economy will be

come divided and, like the popular Othel
lo game, economic relations between Ja
pan and the U.S. will be reversed at :
stroke. Will Japan then have the ground:
to justify its own arguments? ’
" -Japan will have to change its corpo
rate system itself if it is to comply with
the U.S. demands regarding direct in-
in Janan hy A i At
Tights of minority shareholders.

The U.S. has thrown a net around Ja-

“pan from which there seems to be no way

out. As Japan remains greatly depen-
dent on the Ameritan market, the only
way it can survive is to go along with
U.S. rules, in other words, international
rules as regards the Antimonopoly Law,
shareholders’ rights and corporate sys-
tems. .

Is Japan to maintain its present eco-
nomie, social and cultural systems be-
cause they are “‘Japanese practices?”
Or taka bold steps toward changing
them? Japan stands at a crossroads in-
deed. This country will be pushed out of
the world’s free-trade system if it hesi-
tates to undertake the necessary re-
forms. .
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A Japanese Lawyer Takes On
The System, Big Corporations

By Marcus W. BraucsLi
Stoff Reporter of THE WALLSTREET J OURNAL
TOKY(Q~-On a wall in Kanji Ishizami’s
well-appointed law office hangs his credo,
In.Chinese characters: “Do what you be-
lieve in.”

Mr. Ishizumi’'s adherence to that.

maxim has cost him business and made
some powerful ene- -

mies. That's be-
cause mich of what
Mr. Ishizumi be-
lieves in s anath:
ema to Japar's cor
porate giants, He fa-
vors an end to inter-
Jecking - corporate
groups, for instance,
and a Jot less chum-
miness batween gov-
ernment and indus-
try. Greater compe- H -
tition among  Ja-  xanii Ishimumi
pan's harmony-con- —————
scious companies would be good, teo, he
says. He also likes the idea of more hostile
takeovers.

*1 am doing what government officlals
and other corporate lawyers cannot,” says
Mr. Ishizumi, who guit a caveertrack post
at the Ministry of International Trade and
E%mn.k. or MITI, to Jaunch his crusade.

that we need some checks "and bal
ances."

mnn-m;nnu_.wﬁ:nsns‘gnqac. .

rate hegemony a decade ago. He has con-
sistently battled corporate insiders on be-
half of outsiders. He fought investment re-
“strictions for 2 bitter Hong Kong business-
man. He was involved in Japan's first two
big domestic takeover fights. He advised
T. Boone Pickens Jr. on the Texas oil-
man's controversial but ultimately unsuc-
cessful battle for control of a Toyota Motor
Corp. affiliate. His most recent campaign
is the cause of a businessmman who accuses
Nissan Motor Co. of m—au__-_n away his fam-
ily company.
Mr, Ishizumi has jarred the establish-

ment. Some of the biggest companies in -

Japan, Toyota, Nissan, Noj
e advertising giant Dentst Inc.,

have found themselves on the Ram_&___n
end of his complaints. Theugh most com-
panies have defeated any legal claims
against them, Mr. Ishizumi’s clients feel
they get their money's worth. Mr, Pickens
praised his legal advice during the strug-
gle to gain board seats at the Toyota affili-

. ale, Koito Manufacturing Co.

Praise for Actlons

Even those who aren't clients of Mr. .

Ishizumi’s Chiyoda Kelusai law fi
some U.S. officials, for example—privately
praise his efforts to dismantle keiretsu, the

. extensively interiocking corporate groups

that dorninate Japanese industry.
Mr. Ishizumi is.a study in contrasts,
both meticulously uptodate and tradi-

tional. Though his office is in Tokyo's new-,

est, most modern office building, it is
symbaols of old Japan: callig-

saucers, bonsai trees.
Nor dves Mr. Ishizami, who is 43 years

jorporations bave et u.nw-an. - fight for another Japanese company, and

old, view himself as an.outsider. He grew
up in Kyoto, the country’s capital until the
mid-19th century, and studied law at pres-
tigious Kyoto University. He sees himseif

as a traditionalist—"Tokye is ___w_ a newly -

born government of 100 <mmqu. he com-
plains—who believes in the "unyielding-
spirit” of the Japanese, not in the group
behavior he thinks characterizes the couf-

. try’s corporate worid today.

After graduating and passing Japan's
bar examination, Mr. Ishizumi moved to.
Tokyo to join MIT], the agepcy most asso-

* ciated with protecting corporate Japan. He
" quit after only three years to join a law

firm and, later, to build his own practice.
Now, his firm is one of Tokyo's bigger
firms, though ils 10 lawyers and 24 staff
make it small by U.S. standards.

“It Is almost impossible for MITI offi-
clals to speak out on keiretsu and the anti-

competitive aspects of Japanese business,”

Mr. Ishizumi says. "I am doing what the
MITI officizls or other lawyers cannot
do. ... I am fighting against Toyota and
Nissan, the big keiretsu bosses.”
Key Career Event

-The seminal event in his career was
working with Takami Takahashi, the late

* chairman of Mirebea Co., in the mid-1980s.

Mr. Takahashi was the first big business-
man in Japan to wage a hostile takeover

the first to ward off an unfriendly takeover
attempt. His willingness to go to the mat
with Japan's corporate establishment im-
pressed Mr. ishizumi, who went on to write
2 book advocating the use of - hostile
Bz.nma and acquisitions in Japan. R
*“Mr. Takahashi was a very, very ag-
gressive businessman,” Mr. Ishizumi says.
..mmnuengnuogg»i the
Hghting spirit." Other Japanese executives
also admired Mr, Takahashi for increasing
competition in Japan, Mr. Ishizumi says,
but few were courageous enough to say

.anything until Mr. Takakashi's funeral two

years ago, when a handful praised him jn
eulogies.
. v__.imun&su» kind Sﬁgssai__
t 2
Zumi says. “That's why T. Boone Enwna
came to Japan at the right time, with 2
‘good and &.Evo:n fight against E.Eu_o»n :
in Japan.”

Working for !—. !25 revealed how
resistant corporate Japan is to change. Af-
ter Mr. Pickens won the legal Tight to ex:
amine the accounting books at Koito, he
was unable to find any accounting firm in
Japan willing to asslst in the review. “We
felt like a very small ant who is trying to
fight an elephant,” Mr. Ishizumi says.

The wide publicity “surrounding Mr.
Pickens’s battle hurt Mr. Ishizumi’s firm.’
A Toyota alfiliate withdrew business, and
EE.:E corporate clients Chiyoda S.._E m
sai was wooing turned away. .

Though Mr, Pickens two months ago de-
cided to sell his shareholding in Kofto back
to the Japanese investor he tought it from,
M, Ishizumi Is finding new uses for much
of what he learned. |

"1 like fights,"” Mr. Ishizumi says. I
like hostile atmospheres.”
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TOKYO-0On 3 wall In Kanjl Ishizumi's
‘well-appointed law ofjice hangs his credo In
carefully drawn Chinese characters: *“Do
what you believe in.”

Mr. Ishizumi's close adherence to the
Confuclan maxim has cost him busipess

-] More than any other lawyer — or nearly
any other flgure - In Japan these days,
.| Mr. Ishizumi has assumed the role of pad-
fly 1o Japan’'s clubbry corporate.wori, -
‘That's because much of what Mr. Ishi-

Mr. Ishizum! is doing more than kis bit
to realize these ideals. “I am doing what
government officials and other corporate
lawyers cannot.” declares Mr, Ishlzumi,
who quit a career-track post at the power-

! n:m..._ﬁ and balanees.” He says be fills that

H.aseema Wages War:Against Corporate

" tn which he had ‘ought 3 big stike, Mr.
and studied law at prestigions Kyeto Uni- ‘Wang never got control, dut the Investment

Continued From First Pope

and made him some powerfu) enemles. o

mony-conselons companies would be good,.
too, he says, as would hostile takeovers, -

Ful Ministry of International Trade and In--

- Mr. Ishizum) first began trying to curtail
corporate hegemony Io Japan a decade
ago, Since then, be has consistently battled
the most insular of corporate worlds on be-
ball of ontsiders. He battled Investment re-
strictions on behalf of an embittered Hong
Rﬂ_n businessman. He was favolved In

Japan's first blg do-

X Is ., frumpeting .. the
4 cate of 3 Japanese

‘businessman who ac-
-cuses Nissan. Motor

na of stealing Ms famly cbmpany.s 4 3¢

M. Lshiztiml’s docket has Jarred the es-

_tablishment. Some of the biggest compa-

nles i Japan — Toyola, Nissan, Nomura
Securdties Co. and advertising giant Dentsu

In¢. .~ have found themselves on the re- .

ceiving end of his complaints, Most ultl-
mately defeated any legal clalms ~ {f per-
haps rot all of Mr. Ishizum¥'s verbal bar-
rages — and most reserve few kind words ™

versity. He sees himself as a

of 100 years,” be complains ~ who belleves

in the “‘unyiclding spirit” of the Japanese, event in his life was working with Takami
mot in the grouplike behavior he thinks Takahashi, the late chairman-of Minebea
characterizes (he conntry’s Sgiiaﬁ Co., in the mid-1980s, Mr. Takahashi was

restrictions e
— “Tokyo —u u_ﬁ 2 newly born government  was very unfajy,” Mr, Ishlzuml recalls,

Lawyer H&m&. Onl %asw.mo%oﬁasm Cliques

for him. A Nissan spokesman, for instance,
553 the _utﬁ_..u work -nu_-ﬁ his comr
pany “‘outrageous.”

But Mr. Ishizumi’s n__u._u ?u_ 55 xe

during the struggle to gain board seats at
the Toyota affiliate, Kolto Manufacturing

.+ Co. And even those: who aren't clients of

Mr. Ishizum!'s: Chiyoda Kokusal law Hrrm

. — somne U.S. officials, for'example — pri-

vately pralse-his efforts o dismantle
Keiretsu, the extensively interlocking corpe-

rate groups .__nn aa.::.v-n uuuﬂ_ﬂn Ecu»

Mr. Tshizum fon't above ua= wa.:e:u..

“but he aiss takes his work ﬂ.:an:. sert

ously, He.is a study-in contrasts, veE
up-to-date and

ditional. Though his office 1s in ._.c#v.ﬂu

newest, maost modern office bullding, with a

iew through reflective glass of Japan's fi-

nandial center, it is trimmed with symbols

. of ald Japan: calligraphy. ceramic teacups

gg_wiiuv:ﬂnﬂna;mn.
trees. -

Nor does Sw E__u.::_ !-_e is a3 w.uuuu
old, view himself as an outsider in Japan.
He grew up In the ancient clty of Kyoto, the
country's capital untl} the mid-15th century,

Please Durn 1o Poge b, Cotumn

apan

After Mr, Plckens wor the legal right (o
examipe Koito's financial records, be was
were Joosened, Tt unable Lo find any accounting firm in Japan
+willing to assist Ln the review. “We [elt ke

For Mr, Jshizumi, though, the seminal uﬁiuﬂt_gtvs—uasasg.u:

today. the first big businessman In Japan 10 sec-

After graduating and becoming ose of cesstully wage a hostile takeover battle for | -
the select few o pass Japan's rigorous bay  A80ther Japanese company, and tbe first to
examination, Mr. Ishizuml moved to Tokyo Warg off an unfriendly takeorer attempt by
to joln MITI, the agency mest assoclateq 2 fOrelgn consortium. Mr. wﬂ-.wuﬁ_ 's whi-
with protecting corporate Japan, 1f he had 1ngness 10 go ta the mat with Japan's cor-

remained at the ministry, be polnts out, he POrale establishment impressed Mr. Iafd-

y Zumi, who went on 0 Writs 2 book advocat-
‘would be a section chief today. But he says ing he use of Kositle mergers and uﬂiu—
tlons in Japan.

he wanted to operate on his own, so he quit
after only three years to join a law finn
and eventually start bullding his own pracs
tice, now one of Tokyo's bigger Hrms, with
10 lawyers and z4 other stafl.

“It is almost bnpossible for MITL aE.
clals to speak out on kelretsu and the antl-
nasvn:wZn vuwnn.u en Japanese business,”
~I am doing what the

% E.: =N~==._u agalnst .—.qwn.h Hxn ZF.
E the big keiretsu bosses.”

establishment came a decade ago, when he
took on a2 case for T.H. Wang, a wealthy
Hong Kong Investor who was prevented by
Japan's tough forelgn-Investment code
from taking over a nylon-stocking company

gressive businessman,” Mr. Ishizum) says.
.:nn!i:ﬁ S:BE.BS_E!Esu
fighting spirit.’* Other Fapanese executives
also admired Mr. Takahashi for increasing
competition -In Japan, Mr. Ishimmi says,
bat few were courageous R_oanu o sy

years ago, when a handful praised kim. -

fight unu.__ﬁ the establishment,” Mr. Ishi- :
Mr. Ishlzumt’s €irst big clash !.5 the zum! says. “That's why T. Boone Pickens
esme to Japan at the right time, with 2
good and symballe fight against unfaimess
in Japan.”

Tesistant corporate Japan Is to chanpe.

“Mr. Takahashl was 2 very, very ag-

elephant,” Mr. Ishlzuml says. “Any for-
-elgner coming Into this couniry must have
-._nnuﬁnn«wnsvnlvaﬁ«onwnu._

accountant.”
The -x_v:o_-«. uE.EEEnw Iw Plekens's

“battle hurt Mr. Ishizumi’s frm. A Toyota
‘atfillate withdrew business, and other com-
panles Chiyoda Kokusal was wooing turned
away. - .

Mr. H_nxn:u?uz_gsuunanon_a&n

. mally to sell his shareholding In Kolto to the
Japanese investor he bought it from. But

maxn of Ichikoh Industries Lid., a rival of
Kolto, who elaims that he was forced out of
the top spot at the company by Nissan, a
dominant customer. Mr. Ishizumi says the
case {ljustrates the excessive Influence

e need that kind of person, who will atfiliates.

“Mr. Ishizumd doesn't hold out much hope

of restoring hls cllent to the company —~
“he came to me 10 years too late,” he says
~ but Mr. Ishizuri relishes the opportunity
to attack the closely woven corporate

Working for Mr. Plckens revealed how sphere at Nissan. *'1 like fights,” he says.

¥ Jike-hostile atmospheres.”
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Prepared by the independent members of
Commercial Law Affiliates in conjunction with CCM,

siness Law Developments in Janan

The PFOduct Liability Law

Liable Parties—Liable parties are defined as (1) manufac-
turers, processors and importers; (2) “One who places identi-
fying marks on the product as a manufacturer;” and (3)
AO_..n who places identifying marks on the product in such a

. they could be considered the manufacturer.”

mkan_ﬂ of companies that would be included in (3) arc: a
company that does not place its “identifying mark” as manu-
facturing entity but places its “identifying mark” as seller or
distributor and has some control over the manufactusing
process or writes the manual or warning for the product; a
company that is publicly known as the manufacturer for a like

Prepared by Chiyoda Kokusai

n July 1, 1994, two major _n.m& changes occurred in Japan. The
ion of Japan’s Product Liability Law. The second was a major revi-
aw. The Product Liability Law (Law 85 of 1994), is Japan’s ficst

The second was that liability was part of the cost of doing

Since a fz makes its profic by selling its
goods, the manufacrurer should pay compensation if their
effort to earn profits results in injury to another.

The Japanese Product Liability Law allows strict liability
to be negated by the following defenses,

‘The first defense is that the f could not have
recognized the defect, using the scientific and rechnical
knowledge available at the time. This knowledge is the gen-
eral body of knowledge that cxists in socicty as a whole. To
successfully use the defense, the defect must not have been
discoverable using the highest levels of knowledge that the

h

product; or 2 company that is the sole distrik fora prodh f: could p
and is involved in product inspecti packaging, etc.
Emotional Damage—Emotional damage is not speci-

fied in Article 1 as an actionable injury. However, Article
6 states that liability is regulated by the Tort Law as well
as the Product Liability Law, and precedents from tort
cases have allowed recovery for emotional damages.
There is a strong probability that the Product Liability
Law, in practice, will allow noEmnamno: for emotional
_damage

ibly obtain. “Coutd not have recog-
nized the defect was present” is an objective standard. It does
not lock into the minds of the manufacturers but is judged
from the point of view of an objective observer who has all
the available facts about the product and all available scien-
tific and technical knowledge.

The second defense is that the manufacturer’s product
was a part or a raw material, and that “defect arose only
because the product was made according to another
manufacturer’s design or instructions.” This defense ap-

wﬁnn Liability—The drafters of the law decided to make
the manufacturer strictly liable for defective products. In
making this decision they considered the trend towasd the
use of strict liability in American product liability suits and
the standard of strict liability in the EC Directive.

The strict liability standard was based on two public
policy ideals. The first was that manufacturers had afl
the available information on the goods they were manu-

plies only where the manufacturer did not know and
should not have known that the part or raw material
could have a defect if made according to said design. If
there is any negligence on the part of the manufacturer,
it will be held liable. The other manufacturer’s control
over the product cannot be one of mere outward appear-
ance or number (elements that, are usually conirolled by
w:c«nc but must bé one that kas an effect on the prod-

The American M\msuﬁﬁw Qoaﬁowmwm Counsel zmmmN..-u».

facturing and the ability, mose than anyone else, to pre-
vent defects and that they should therefore be responsi-
ble for defects.

ucts’ functioning or safery. ¢
The same defenses are found in the 1985 EC Directive on
product Hability.

(A
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Statute of Limitations

The Statute of Limitation (Article 5) differs from the
EC Dircctive’s Statute of Limitation and the American
Restatement of Torts (Second) in that the tolling of the
three yeats does not occur uvatil the victim actually knows
about the injury and the identity of the responsible party.
Unlike the EC and American statutes, it does not toll
when victim “should have known.” There is

no burden on the plainciff w be alert for The Product Liability Law poses new

damage occurring from product defects. Per-

haps this is because one of the goals of the dangers for foreign companies doing

Praduct Liability Law was to take some of the

PCT, a person applying for a patent in a member country
(designated state) files an application. This application is
sent'to an International Searching Auchority who deter-
mines if the application fits within the Treaty guidelines.

If the application is published by the International
Searching Authority, a copy will be sent back to the
patent authority of the designated state and patent proce-

burden of :proof off of plaintiffs bringing business in Japan.

product liability suits to courr, and the dis-

parity of technical knowledge between the
manufacturer and consumer is such that holding a victim
responsible for knowing that damage had occurred would
cause many possible causes of action to expire.

The Revision of the Patent Law
The Patent Law was revised with the goal of harmonizing

" Japanese intellectual property laws with international stan-

dards, especially the WTO-TRIPS agreement, and of in-
ereasing the protection of intellectual property in Japan,
The reviston is 100 expansive to be fully covered in this arti-
cle. The following are sections of the law that will have the
most effect on foreign patent applicants.

Foreign-Language Applications—The Japanese Patent
Office will start accepting foreign-language patent applica-
tions. For the present, the only foreign language that will be
accepted is English. The patent application must consist of
an English specification with claim(s) and a parens petition
prepared in Jap A Jap translation for the English
specification must be filed with the Japanese Patent Office
within two months from the filing of the application.

Precedent Patent Rights—Patent applications that
have previously been filed in countries that are members
of the WTO or in countries that have mutual recognition
with Japan may reccive precedent patent rights determina-
tion. Precedent rights will exist if the foreign patent was
filed before another patent applicant filed for a similar in-
vention in Japan.

Translation of International Patent Application Claim—
Japan is a member of the Patent Cooperation Treary (signed
in Washingtor, D.C. on June 19, 1970) (hereinafter
“PCT"), but unil this revision it had a reservation on the

dures will be conducted in that stare. The claim, with a
translation, will then be submitted to the designated
country. The applicant does not have to submit a translat-
ed copy of the claim(s) to the designated country until
the International Searching Authority has published the
application and copies of the application are sent back to
the designated state. Since translating the claim is a major
burden, this amendment will make it easier for a forcign
applicant 10 file in Japan.

Accel d Determinati -Patent applicants who have
applied for patents in a foreign country may submit proof of
their foreign application or a foreign patent search report to
Tequest accelerated patent determination. The Japanese
Patent Office will decide within 36 days of the request if the
applicant’s patent will be denicd or granted.

Conclusion

The wo legal changes for 1995 are in complétely differ-
ent legal fields, but they have onc imporcant aspect in com-
mon. Both the Product Liabilicy Law and the Patent Law
Revision reflect legal trends in the U.S. and the EU. The
Product Liability Law poses new dangers for foreign compa-
nies doing business in Japan. With the promulgation of this
law, Japanese citizens have become more awarc of their right
to expect safe products, and they have been given the tool 10
enforce that righe. Given that the Japanese law beass many
similarities to the American product liability law, the
Japanese may prove to be almost as litigious as Americans.

Thie Patent Law Revision should change the view that
Japanese patent protection is difficult for forcign applicants

1o obtain. The revision makes the patent application prace:,

cant does not have to f1le a trans-

lation of his claim with the original application.. Under the

dure substantially easier for foreign applicants and harmo-
nizes Japanese patent law with international standards, = =
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