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Copyright Protection of
Computer Programs and
Semi-conductors in Japan
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t

INTELLECTUAL PROPERTY

Because of the fact that data bases
are a newly-emerged product or
product concept, there are no
specific provisions in the Copyright Act
{Act No 48 of 1970), as amended
(hereinafter referred to as ‘the Act’)
regarding their copyright protection in
Japan. {They are not included in the
non-exclusive list of ‘writings’ provided
in Article 10.1 of the Act.) Nor has
there been any uniform understanding
among the courts or commentators
tegarding their nature or
copyrightability.

In September 1986 the Data Base
Task Force Unit (‘'DBTFU’) of
Subcommittee VII of the Copyright
Council of the Agency for Cultural
Affairs, a department of the Ministry of
Education, which had previously
submitted an interim report in
December 1984, submitted its final
report, in which the task force unit
affirms the copyrightability of data
bases. Following the publication of the
final report, more active and specific
discussions than ever have taken place
regarding their copyrightability.

Legal protection of data
bases

In this section, 1 will first discuss the
copytightability of the information per
se stored in data bases. Generally,
theses, monographs and summaries
thereof and newspaper and magazine
articles are ‘writings’ as defined in the
Act. By virtue of Article 10.2 of the
Act, however, newspaper articles can
be denied copyright protection only
when they are nothing but reports of
factual information having no
recognisable creativity, such as

INTERNATIONAL BUSINESS LAWYER May 1987

obituaries and personal information
reports. As one can easily see from the
fact that newspaper reports dealing with
one and the same affair usually vary
distinctively from one newspaper
publisher to another or from one
reporter to another not only in the way
of expression but also sometimes in the
message ot view which they convey,
ordinary newspaper articles are in most
cases creative works and therefore are
considered to be copyrightable items.
Their summaries, except those
consisting only of their respective titles,
are also generally considered to qualify
for separate copyright protection. I do
not, however, think that the. generally
accepted standard or threshold for
summation of ‘two hundred words or
50", which has no justification
whatsover that I know of, is reasonable.

Factual information per se, such as
numerical data, the titles of theses,
monographs or magazines or the names
of authors or publishers are not
copyrightable. Numerical data are
nothing but factual information and,
therefore, do not qualify for copyright
protection, no matter how huge the
amounts of money and human resources
invested to develop and compile them.
(These days 1 have noticed so many of
the corporate clients of our firm

Kanji Ishizumi is an Attorney-at-law
and a member of the Tokyo Bar
Association. He is chairman of the
Intellectual Property Law
Committee of Asia Pacific Lawyers
Association. Chiyoda Kokusai is a
group of experts consisting of
specialists in Law, Patent and
Trademark, Accounting and Tax.

Published by the Section on Business Lawjj
of the International Bar Association ‘

Kanji Ishizami
Chiyoda Kokusai, Tokyo
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complaining about this disqualification
that I think I should take every
available opportunity to appeal for some | P
kind of legal protection as trade secrets ;
to be given to numerical data.) Charts
and diagrams designed to represent, ;
express, explain or illustrate numerical ‘[
data are, however, undoubtedly %
i

copyrightable.

It should be noted that storing any
existing data or information protected
by copyright in a computer memory is 7
considered to constitute an ‘act of ¢
reproducing [the existing data and "'
information] in a tangible form with the‘
aid of a machine or device’ and, ;
therefore, constitutes copying under the ;;
Act (see Articles 2.1.15 and 21 of the |
Act.) ) !

The copyrightability of data and !
information stored in data bases is one |
question and that of data bases as a I
whole is another. Views affirming, [
though on different grounds, the !
copyrightability of data bases have been 1
voiced by more than just a few ¢
commentators to date. Dealing with |
this problem, the DBTFU has stated in |
its final report: r

‘It is not enough to determine i

whether any data base satisfies the |

“originality” requirement based solely |

upon what is generally called the ;

“Test of Selection and a Novel i

Combination and Arrangement of |
Common Materials” — the test :
exclusively applied to determine the &
copyrightability of works of ;
independent editing or compilation
efforts. Rather, we should turn our
thoughts to the basic definition of
the term “writings”, as set forth in
Article 2.1.1 of the Act — “original %
works of expression of any idea, ;:
thought or feeling . . .” Their

originality should be determined
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BOOK REVIEW

n American business craze,
Amergers and acquisitions,

is about to become a world-
wide phenomena. Three seeming-
ly unrelated events in December
1988 bear witness to the fact that
ideology and culture are no longer
insurmountable barriers to interna-
tonal corporate acquisitions. In
Moscow, the Council of Ministers
amended its. foreign investment
decree to permitjointventures with
up to 99 percentforeign ownership.
Theoretically, a state owned

know each other better, there can
be a marriage of sorts. Shares can
be purchased in the target com-
pany. Admittedly, most successful
acquisition marriages involve a
poor “spouse,” a company in finan-
cial difficulty or otherwise in-
capable of keeping up with the
competition. IfIshizumi’s book has
a significant failing, it lies in his
belief that it is not possible to ac-
quire 2 rich Japanese “spouse.”
Even laws, identcal in parts to
those of the United States or other
Western countries, receive dif-

enterprise can indirectly be ac- ACQUIRING ferent interpretations in Japan. A
quired if it contributes a significant JAPANESE COM- company whose shares are publicly |
: part of its assets to a joint venture. PANIES traded on a stock exchange is J

Poland has enacted legislation
which specifically authorizes
foreign parties to acquire an inter-
estin state owned enterprises. And,
most starting of all, a Japanese
lawyer, Kanji Ishizumi, has an-

by Kanji Ishizumi

The Japan Times, Ltd.

obligated to make timely dis-
closures of material facts. To the
shock of an American SEC attorney,
there is no “objective” standard. In-
stead the companies are free to
determine the meaning of such a

nounced in his English language Tokyo 1988 requirem.ent, with the result that
.. s 223 pages public disclosures can legally be
book, Acquiring Japanese Companies, Price: ¥2,500 made one month afier the execu-

that there are no significant legal
obstacles to a foreign party acquir-
ing a Japanese company and that
the so-called cultural barriers are
merely obstacles. T. Boone Pick-
ens, the American corporate raider,
underscores the truth of Ishizumi’s
statements by his acquisition of a 20
percent stake in the auto parts-
maker, Koito Manufacturing Co.

Ishizumi acknowledges that an
acquisition, whether undertaken by
a Japanese or a foreign company, is
still held to be an antisocial activity
in Japan and may well require Her-
culean efforts to carry through He
points out, however, that the inter-
nationalization of business, both
Jepanese and foreign, no longer
permits business in Japan to be con-
ducted strictly according to tradi-
tonai concepts. The great strength
of this groundbreakmg book is the
unequivocal pragmatic advice and
insight provided by one of Japan’s
few experienced M&A lawyers.

In blending legal, business, cul-
wural and sociological factors into a
practical handbook on how to ac-
quire a Japanese company, Ishizumi
not only hammers home the simple
message of “when in Rome, do as
the Romans do,” but he also states
in comprehensible Western terms

what this means. For example, a
Japanese company, according to
Ishizumi, is notawidget that can be
boughtand sold, subject only to the
price. A company is a family, and its
members, namely its employees,
must be respected, if not protected.
Ishizumi cites examples like thisnot
to lecture the Western business per-
son on how different the Japanese
are or how the Japanese business
environment is impossible, but to
emphasize the need to use a dif
ferent, but still comprehensible
and logical, mindset. Traditional
Western approaches are notwrong;
they are simply not applicable. All
except those without patience or a
long time perspective will find in
Ishizumi’s advice the basis for a suc-
cessful, if different, acquisition
strategy. Even Pickens has paid at
least lip service to that pcrspecuve
by announcing that his purchase is
for the long term.

Ishizumi sees the successful ac-

quisition process in Japan as some-

thing like a marriage ritual. There
is the courtship in which gifts such
as a cross-license or a subcontract
are exchanged. At some future
date, after the parties, including the
Japanese employees, have come to

tion of an acquisition agreement.
As Pickens has demonstrated, the
Japanese laws are not in and of
themselves obstacles.

Ishizumi is optimistic about the
development of M&A and positive
in his approach, He does not  just
raise problems, but offers solutions.
Even the Pickens transaction attests
to the fact that in Japan a block of
stock can only be acquired from a
“friendly” and significant seller,
preferably in an “off-exchange
transaction basis.” U.S. acquisition
methods are not applicable unless
they are adapted to the Japanese
setting.

Although Ishizumi’s book at
times reads negatively to a would-be
acquirer, Ishizumi’s forthrightness
and pragmatism are evident in his
chapters on lawyers and account-
ants. The accountant is clearly “in-
valuable” in the Japanese
acquisition process. Acquiring
Japanese Companies has a refreshing
and open approach which makes it
2 must for those businessmen and
scholars new to Japan as well as for
the experienced. It is incom-
prehensible that so much advice
has been provided without a state-
ment for services rende. ed.

' (fenik Radon)
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High take-up
for share issue

@ Simmons & Simmons acted for

ML HOLDINGS in their recent
' £12.8 m rights issue. It was one of
the few issues of ordinary shares
since the October equity crash,
and has been successful — over 8%
per cent has been taken up by
. shareholders. The issue is in-
tended to finance the group’s
acquisition programme, and was
. underwritten by Hoare Govett
' and Lazard Brothers.

The underwriters were repre-
sented by Linklaters & Paines.

Barrett buy-out

1 =
| @ HENRY BARRETT GROUP
| has acquired the PARK PAL-
| LETT GROUP for £3.8 m in cash
| and shares, the cash being raised
. through a vendor placing.

| A VHammond & Co acted for
Henry Barrett Group. Alsop
Stevens represented the Vendors.

A broader base

@ INSHOPS are joining the main
market via a £3.3 m placing by
ALBERT E SHARP & CO. The
listing is intended to broaden the
financial base and increase public
awareness of the company.
Wragge & Co acted for In Shops.
Pinsent & Co are solicitors to the
placing.

Shipping orders
flooding in

® One of the UK’s largest coastal
tanker fleet operators, BOWKER
& KING, has signed a shipbuild-
ing contract for a 2,500 tons
deadweight products carrier, for
an undisclosed sum. The ship is
intended tobe the firstinaseries of
such vessels to be built by
COCHRANE SHIPBUILDERS
for Bowker & King, a wholly
owned subsidiary of HAYS
MARINE SERVICES.

Carter Faber of London acted
for the shipowners and Andrew M
Jackson & Co of Hull for the
shipbuilders.

Park Industries
get hostile

@® DOBSON PARK INDUS-
TRIES has launched a £25 m
hostile takeover bid for MS IN-
TERNATIONAL. The offer
values each MS International
| share at 90p against a market price
of 113p.

sori Park,while Alsop Stevens rep-
| resents MS International.

| Pearson stalled

|in French bid

@ PEARSON’s acquisition of

| LES ECHOS, (The Lawyer 28

January), has been delayed by the
French Government, who have
questioned the Community status
of the group. Itis believed that the

Herbert Smith is advising Dob-

owner of Les Echos, supported by :

tis journalists, stopped production
of the paper for a day in protest at
the French Government’s stance.
Pearson has put in a formal
complaint to the European Com-
mission.

Freshfields are acting for Pear- |

son. American firm Cleary Got-
tliebe Steen & Hamilton represent
Les Echos.

Baker Perkins

lose bearings

@® The Japanese industrial bear-
ings manufacture MINEBA has
acquired the ROSE BEARINGS
division of BAKER PERKINS, a

subsidiary of AVP, for approx- :

imately £9 m in cash.

Payne Hicks Beach, instructed by :

KanjiIshizumi of Tokyo, acted for
Mineba. McKenna & Co advised

£37 million for
distribution bid

@ Beazer has agreed to sell |

BEAZER PRODUCTS & SER-
VICES and TOD to the B M
GROUP, machinery manufactur-

ers and distributors. The price is )

£37m, to be satisfied by an issue of

ordinary and preference shares |

placed by Shearson Lehman
Securities, subject to clawback.

Ashurst Morris Crisp acted for &
the B M Group. Travers Smith

Braithwaite represented Beazer
and Shearson Lehman Securities
were advised by Frere Cholmeley.

TKB advise on
livestock deal

@ Turner Kenneth Brown is
acting for CHANCERY SECUR-
ITIES who are sponsoring an

unusual offer for subscription |

under the Business Expansion
Scheme by WOODSTOCK
BREEDING SERVICES.

Woodstock intends to establish (
high quality breeding herds of [
cashmere goats, angora goats and |

red deer on a farm in the Cots-
wolds. Up to2.7m ordinaryshares
of 50p each at £1 per share are on
offer.

Nabarro Nathanson are advis-
ing Woodstock Breeding Services.

Deal Finnished

@ IMI have -sold IMI YORK- |
SHIRE IMPERIAL PLASTICS |
to the Finnish owned UPONOR
for £13.5 m (including repayment :

of group loans).

Pinsent & Co acted for IMI.
Norton Rose Botterell & Roche
advised Uponor.

Market placing
for designers

@ Design and management ser-
vices company, AUKETT

ASSOCIATES, is joming the |

main market by means of a £4 m |
placing sponsored by Hill Samuel, !

The placing consists of 4,200, 589
ordinary shares of 5p each at 95p
per share.




